IN THE MATTER OF AN APPEAL TO THE INFORMATION TRIBUNAL

UNDER SECTION 57 OF THE FREEDOM OF INFORMATION ACT 2000

EA/2006/0060

B E T W E E N:-

THE LONDON BOROUGH OF BEXLEY

Appellant

-and-

THE INFORMATION COMMISSIONER

Respondent

REPLY

BY THE INFORMATION COMMISSIONER

1. This Reply is served in accordance with Rule 8 of the Information Tribunal (Enforcement Appeals) Rules 2005 (“the 2005 Rules”).

2. As required by Rule 8(2)(b) of the 2005 Rules, the Information Commissioner (“the Commissioner”) hereby acknowledges service upon him of a Notice of Appeal submitted by the London Borough of Bexley (“the Appellant”) on 21 August 2006. The decision appealed against is contained in a Decision Notice dated 25 July 2006. The appeal is brought under section 57 of the Freedom of Information Act 2000 (“the Act”).

3. As required by Rule 8(2)(a) of the 2005 Rules, a copy of the Decision Notice referred to above is sent to the Tribunal with this Reply.

4. The Commissioner intends to oppose this appeal. The grounds upon which he relies are set out below.

Statutory Framework

5. The Act came into force on 1 January 2005. Under s 50(1) of the Act any person may apply to the Commissioner for a decision whether, in any specified respect, a request for information made by the complainant to a public authority has been dealt with in accordance with the requirements of Part I of the Act.

6. Except where a complainant has failed to exhaust a local complaints procedure, or where the complaint is frivolous or vexatious, subject to undue delay, or has been withdrawn or abandoned, the Commissioner has a duty to consider whether the request has been dealt with in accordance with the requirements of Part I of the Act and to issue a Decision Notice to both the complainant and the public authority.

7. Where the Commissioner decides that a public authority has failed to communicate information, or to provide confirmation or denial, in a case where it is required to do so by s 1(1) of the Act, or has failed to comply with any of the requirements of ss 11 and 17, the Decision Notice must specify the steps which must be taken by the authority for complying with that requirement and the period within which they must be taken.

8. Where a Decision Notice has been served, the complainant or the public authority may then appeal against the Notice.

Factual Background to this Appeal

9. On 5 February 2005 the Appellant (“hereafter referred to as “the Council”) received an e-mail request from Mr Colin England for, among other things:

“… a copy of the working document showing the vacant, empty or abandoned residential properties which have come to the Council’s notice and the reasons for such attention and the action being taken or already taken by the Council.

If there is no ‘working document’ then a similar document or paper and limited to properties which have been empty for say two years”.

10. On 12 February 2005, Mr England revised that request as follows: 

“What I wanted was the addresses of the properties concerned, perhaps it would help if I asked for the addresses of the properties listed in your e-mail under reply as “long term empty” and “uninhabitable empty properties”. If you could give me a note of any information you have as to why the property is empty or other information as to ownership etc that would be most helpful.”

11. The Council responded on 5 April 2005. It refused Mr England’s request, relying on the exemption in section 31(1)(a) of the Act for information the disclosure of which would, or would be likely to, prejudice the prevention or detection of crime.

12. By e-mail of 6 April 2005, Mr England requested an internal review of the Council’s decision. In that e-mail he suggested that the ‘Land Register’ held full details of ownership of land and argued that there was no reason that such information could not also be disclosed by the Council. He complained that no evidence had been deduced to show that any crime or attempted crime had been contemplated. He also asserted that the Office of the Deputy Prime Minister (ODPM) requires all councils to send to the ODPM information concerning empty and vacant properties.

13. The Council responded by letter of 11 April 2005. The Council informed Mr England that it would uphold its original decision and expanded on its reasons for doing so as follows:

“… It is considered that the public interest in withholding this information outweighs the public interest in disclosing it. This public interest test has been undertaken with due regard to the guidance issued by the Information Commissioner. What public interest there might be in this information which is purely factual and does not relate to, for example, the formation of public policy is outweighed by the risks such information poses to the property and other assets owned by persons in the borough where this property for whatever reason is vacant. The overwhelming public interest is that these persons and their property are protected.”

14. Mr England submitted a complaint to the Commissioner on 18 April 2005. In his letter he explained:

“It is my case that the exemption under the Act does not apply to my request. The reason given for refusal is based on assumptions and is not supportable in law, it is unreasonable and insufficient. The public interest in disclosure outweighs the public interest in non-disclosure because it is in the public interest that the Nation’s housing stock is properly used and not allowed to stand empty for long periods and for local authorities to be seen to be responding to the ODPM request for them to take action in respect of long-standing empty properties. The interest in non-disclosure is a private interest and not a public interest.”

15. On 2 September 2005, the Commissioner’s appointed Investigating Officer (Ms Duncan) wrote to the Council requesting clarification and information on several points.

16. The Council replied on 21 September 2005. In this letter, the Council expanded on the reasons for refusal it had given in its Public Interest Refusal Notice. The Council stated that the “vulnerability of empty properties is very well established and recognised by, for example, the police and others”. The Council went on to say that Chief Inspector Gary Fryer of the Metropolitan Police had “commented on the crime and disorder issues that may arise from the release of empty property addresses”, which concerns included “the risk of squatting, houses or flats being vulnerable to break in, an increase in vandalism, the risk of property to graffiti and generally an increased climate of anti-social behaviour”. The Council also referred to crime figures for Bexley in the year 04/05 which showed an increase in residential burglaries and to information from Crime Concern and the Empty Homes Agency about crime in empty houses. The Council further pointed out that “householders go to considerable lengths and expense to avoid giving the impression that their property is unoccupied”.

17. The Council also confirmed, in a telephone conversation of 2 December 2005, that the information it holds about the addresses of empty properties is held as part of the Council Tax Register and that there is no other separately held database or list of this information kept by the Council.

18. Pursuant to a request made by Mr England, copies of the correspondence between the Commissioner and the Council were forwarded to Mr England, who provided his comments on that correspondence in an e-mail. In that e-mail he expressed the view that 

“the best way to avoid break-ins, vandalism, graffiti and an increase in anti-social behaviour is to bring the properties into proper use as residential homes. … It is clearly in the public interest that councils which are not taking action concerning empty houses are shown up to be incompetent and inefficient
 … Openness in itself is in the public interest, is in the public interest for the public to know what their councils are doing or not doing. Openness promotes public accountability, serves the interests of the public, increases public debate about matters of public interest and promotes the effective conduct of public affairs and good local administration.”

The Commissioner’s Decision

19. The Commissioner served a Decision Notice dated 25 July 2006 in relation to this matter on both the Council and Mr England in accordance with section 50 of the Act. The Decision Notice stated that the Commissioner did not consider that the Council had shown that disclosure of a list of empty property would, or would be likely to prejudice the prevention or detection of crime and that therefore the exemption under s 31(1)(a) of the Act was not engaged in the present case. The Commissioner therefore found that the Council had breached section 1(1) of the Act by failing to communicate to Mr England the information to which he was entitled and required the Council to disclose to Mr England a list of the addresses of long-term empty and uninhabitable empty properties within the Council’s area, within 35 days of the date of the Decision Notice. 

20. With regard to the part of Mr England’s request which related to information not only as to the addresses of properties but also as to the identity of their owners, the Commissioner considered that this information was available to Mr England by other means. The Commissioner therefore did not uphold that part of Mr England’s request.

The Notice of Appeal

21. The Grounds of Appeal are set out in a Notice of Appeal dated 18 August 2006. The Council complains that the Commissioner should have found that the exemption under s 31(1)(a) of the Act applied and, further, that (on applying the public interest test under s 2(2)(b) of the Act) the Commissioner should have found that the public interest in maintaining the exemption outweighed the public interest in disclosing the information and therefore that the Council was entitled to withhold the information.

22. In the Notice of Appeal, the Council refers to a number of items of evidence and a number of legal arguments that are additional to those canvassed by the parties during the Commissioner’s investigation.  The Commissioner considers that this new evidence and these new legal arguments do not warrant any amendment to, or substitution of, the Decision Notice on this appeal.

Applicability of the s 31(1)(a) exemption

23. In order to rely on the exemption under s 31(1)(a) of the Act, the burden is on the Council to show that disclosure of the list of properties in question either would, or would be likely to, prejudice the prevention or detection of crime.

24. The Council accepts that it has not shown that the disclosure of a list of properties “would” prejudice the prevention or detection of crime. However, the Council contends that it has adduced sufficient evidence to show that the disclosure of a list of properties “would be likely to” prejudice the prevention or detection of crime.

25. The Council refers in support of this position to what appears to be its own experience of the increased vulnerability of empty properties to squatting, vandalism and break-ins (para 7 of the Notice of Appeal), to evidence from a website (www.squatter.org.uk) that appears to recommend that would-be squatters should target empty properties (para 8), and to the views of the Metropolitan Police Service (para 9).

26. The Commissioner’s view remains that stated in the Decision Notice: the evidence provided by the Council is not sufficiently compelling to support its view that disclosure of a list of empty properties would be likely to prejudice the prevention or detection of crime.

27. The Council asserts that the Commissioner erred when stating that the Council needed to produce “hard evidence that the disclosure of a list of empty properties would prejudice the prevention of crime”. The Commissioner observes that these were not the terms used in the Decision Notice. In any event, the Commissioner considers that it is necessary for the Council to show that there is (on the balance of probabilities) a causal link between the release of information identifying empty properties and prejudice to the prevention or detection of crime. The Commissioner is not satisfied that any such link has been shown.

28. In this respect, the Commissioner considers that the best evidence as to the likely effect of releasing a list of empty properties on crime in the area is that from those areas where such lists have been released, such as Dartford, where the release does not appear to have had any detrimental effect. (The fact that a large number of authorities have, like Bexley, been more cautious in their approach to this issue is not evidence to the contrary – indeed, it does not assist at all in determining whether or not it is likely that the release of a list would prejudice crime prevention.)

29. Further, the Commissioner considers that the release of a list of empty properties may well lead to a reduction in crime by facilitating the reoccupation and use of such properties, whether by third parties seeking opportunities in respect of sales, letting, property management or development, or (as Mr England has suggested) by the Council itself which may (following release of a list) be lobbied by local residents to make use of its new powers under the Housing Act 2004 to take over the management of such properties in accordance with the guidance of the ODPM (now the Department for Communities and Local Government (“DCLG”)).

30. It is also to be remembered in this regard that “squatting” is not a crime and any possible increase in squatting as a result of the release of a list of empty properties may not be taken into account when determining whether or not the s 31(1)(a) exemption applies.

31. The Commissioner does not agree that the question to be considered when determining whether the s 31(1)(a) exemption applies is “would the release of the information likely prejudice the prevention of crime if it came into the hands of a burglar?” as set out in para 15 of the Notice of Appeal. Whether the exemption applies is to be determined having regard to the overall likelihood of whether the release of a list would prejudice the prevention of crime generally. The possibility of the list coming into the hands of a burglar is therefore just one factor to be taken into account when determining whether or not it is likely that the release of the list would prejudice the prevention or detection of crime.

32. In any event, it is mere supposition on the part of the Council that a burglar would be more likely to burgle a house in a published list of empty houses. Equally, one might conjecture that the publication of the list might prompt more owners of empty houses to improve their security arrangements, or neighbours or the police to be more vigilant in relation to those properties, thereby making it less likely that burglars would target houses on the published list and more likely that (if they did) they would be detected. 

33. For all these reasons, the Commissioner therefore maintains that the Council has not demonstrated that it is entitled to rely on the s 31(1)(a) exemption in this case.

Public interest test

34. Without prejudice to the foregoing, the Commissioner avers that, even if the Tribunal considers that the s 31(1)(a) exemption does apply, the public interest in disclosure would outweigh the public interest in maintaining the exemption.

35. The Commissioner refers, in support of this position, to those matters that have been outlined in paragraphs 28, 29 and 32 above as being possible reasons why release of a list of empty properties would be likely to result in a reduction in crime. The Commissioner adds to those points that bringing empty homes back into use can and does bring multiple benefits to local communities as the DCLG Guidance Empty Property: Unlocking the potential – a case for action (February 2003) and Guidance on Empty Home Management Orders (July 2006) make clear (copies annexed to this Reply).

36. The Commissioner accepts the argument made by Mr England in correspondence to the effect that the beneficial effects of the regeneration and reuse of empty homes (as set out in the DCLG guidance) are more likely to be achieved by public authorities if the public are in a position to judge and challenge public authorities on their achievements (or otherwise) with regard bringing empty homes back into use. One important way in which this might be done would be if the public were able to obtain information about empty homes within their area. 

37. The Commissioner also accepts that the release of a list of empty homes is likely to result in private third parties involved in property sales, letting, management or development, or charitable organisations from taking advantage of opportunities offered by empty properties and thereby contributing to the regeneration of local communities in the ways described in the aforementioned DCLG guidance.

38. The Commissioner does not accept that the Council’s crime prevention duties under s 17(1) of the Crime and Disorder Act 1998 add anything to the issues that the Tribunal already has to address under s 31(1)(a) of the Act, and which are addressed in this Reply.

39. The Commissioner therefore considers that, even if the s 31(1)(a) exemption applies, the balance of public interest nevertheless favours disclosure of the information in question.

Applicability of the exemptions in sections 40 and 44

40. The Commissioner agrees that the Tribunal’s role is to consider the case de novo and that, consequently, the Council is entitled to raise now exemptions that it did not rely on when refusing Mr England’s request. However, the Commissioner does not agree that either the s 40 or the s 44 exemptions apply in this case.

Section 44

41. Section 44 provides:

“(1)
Information is exempt information if its disclosure (otherwise than under this Act) by the public authority holding it-

(a) is prohibited by or under any enactment,

(b) is incompatible with any Community obligation, or

(c) would constitute or be punishable as a contempt of court.

(2)
The duty to confirm or deny does not arise if the confirmation or denial that would have to be given to comply with section 1(1)(a) would (apart from this Act) fall within any of paragraphs (1) to (c) of subsection (1).”

42. The Act thus gives authority for the release of information by public authorities for which there is no other specific statutory authority, provided that the release of that information is not specifically prohibited under another enactment.

43. Schedule 2 to the Local Government Finance Act 1992 (“LGFA 1992”), relied on by the Council, does not contain any prohibition on disclosing information. On the contrary, it makes provision for regulations to be made permitting disclosure of (among other things) Council Tax information that is not personal information. 

44. Council Tax information that is not personal information is therefore clearly not prohibited from being disclosed by the LGFA 1992. It therefore does not qualify for exemption under s 44 of the Act.

45. Further, the Commissioner’s view is that Sch 2 to the LGFA 1992 also does not provide a specific prohibition on disclosure of personal information obtained from Council Tax data. It simply does not make provision for regulations to be made enabling the disclosure of such information. Council Tax information that is personal information therefore also does not qualify for exemption under s 44 of the Act.

46. However, Council Tax information that is personal information may (indeed, will) qualify for exemption under s 40 of the Act, if the conditions in that section are met.

Section 40

47. In summary, s 40 provides an exemption for information the disclosure of which would contravene the Data Protection Act 1998 (“the DPA”). The Commissioner does not accept that this exemption applies to the information in question in the present case.

48. The Commissioner considers that the information requested by Mr England is not “personal data” within the meaning of s 1(1) of the DPA.

49. Even if the addresses of empty properties which the Commissioner by his Decision Notice ordered the Council to release could be combined with information as to the ownership of properties available from other sources (a matter which is in doubt since Mr England has challenged this part of the Commissioner’s Decision Notice in this case: see Appeal No. EA/2006/0066), this would still not constitute “personal data”
.

50. The Court of Appeal in Durant v. Financial Services Authority [2004] FSR 28 made it clear that to be “personal data”, it is not sufficient that the data in question record a person’s name and his involvement in some matter or event in which he has no personal involvement or interest. To be “personal data”, the Court of Appeal ruled that the data has both to “relate to” the individual (i.e. the individual must be the ‘focus’ of the data) and to be “information that affects [that individual’s] privacy, whether in his personal or family life, business or professional capacity” (per Auld LJ at para 28).

51. The Commissioner does not consider that the identification of an individual as the owner of an empty property can in law affect their privacy. It may have some indirect effect on their property, but it does not affect their personal privacy, their home or family life.

52. It follows that the exemption in s 40 of the Act cannot be relied upon by the Council in this case.

53. Further, the Commissioner avers that this position is entirely consistent with his previous guidance Council Tax: secondary use of personal information held for the collection and administration of Council Tax (August 2004). That guidance (as the title makes clear) was concerned with personal information held for the collection and administration of Council Tax. The information in question in the present case is not personal information. 

Conclusion

54. The Commissioner agrees with the Council’s view that this appeal can properly be determined without a hearing and invites the Tribunal to dismiss the appeal.

HOLLY STOUT

DATED this13th day of September 2006

Signed  Janet C Witkowski

For and on behalf of the Information Commissioner

� Absolutely no suggestion is made by the Commissioner that the Council in this case is guilty of ‘incompetence’ or ‘inefficiency’.


� The Commissioner notes that the Council does not contend that, if it is not possible to combine the addresses of properties with names, the information is nevertheless personal data.
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