Freedom of Information on Empty Homes 
The issue of data protection and empty properties it seems won't go away. Most local authorities have had requests from the public for information on the whereabouts of empty properties in their area. Judging by the calls we have received at the Empty Homes Agency it seems pretty clear that there is still a good deal of confusion over how local authorities can and indeed should respond to these requests. The advice here is the view of the Empty Homes Agency, but it is based on opinion given by Devonshires Solicitors were very helpful in providing advice for a previous article on this subject published in the May 2005 edition of the EHA’s bulletin and information kindly provided by the Information Commissioner’s Office 

Most local authorities hold a list of empty properties usually derived from their council tax register. They use it to target intervention in order to try and get the properties back to use. Developers and potential home owners are of course desperate to get hold of the information so that they can find potential properties to try and buy. Requests for the lists have been going on for years but local authorities have been able to turn down the requests on the basis that there is no obligation on them to disclose the information. Since January 1st 2005 the argument hasn't been so straightforward.  Powers in the Freedom of Information Act came into force on that day that give the public the right to request all sorts of information., and the circumstances in which a local authority can turn down a request are now more limited.

Firstly the legal position: there are two separate pieces of legislation that apply here the Data Protection Act and the Freedom of Information Act.  

The Data Protection Act 1998 

· This protects the rights of those who have personal information stored about them by preventing disclosure or dealings with that information except in prescribed circumstances. 
· Personal information doesn’t include the address of a property, but arguably might include the ownership of a property. 
· A list of addresses of properties that are empty doesn’t breach the data protection act, a list of empty properties with details of the owner arguably does. 
The Freedom of Information Act 2000  

· The freedom of information act (FOI) gives individuals the right to information from public bodies.

· Most local authorities have information about addresses of privately and publicly owned empty property. If they don’t have it, they have the potential to find it out through council tax records.  

· The FOI act gives a number of exemptions where the public body can refuse the request.  None of the exemptions appear to be relevant to details of empty properties.

· Where none of the exemptions apply the public body is obliged to make the information available. 

It all sounds pretty straight forward, but of course the devil is often in the detail. So for the sake of completeness lets have a look at those exemptions under the FOI. There are two types; qualified and absolute exemptions. 

Qualified exemptions: where these apply the public body must release the information requested unless it decides that the public interest in withholding the information is greater than the public interest in releasing it. Qualified exceptions include the following:

· Information which the public body intends to publish at a later date

· Information the release of which could prejudice international relations

· Information the release of which could prejudice relations between any administration in the UK and other such administration eg Government of UK, Scottish administration etc

· Trade secrets

· Information the disclosure of which could prejudice the commercial interests of another person or the public body

· Information which attracts legal professional privilege

Absolute exemptions: where these apply the information can be withheld without considering public interest arguments.  Absolute exemptions include:

· Information that is already available to the public 

· Information supplied by or about the security or intelligence services 

· Information held by a body for the purposes of court, tribunal or inquiry proceedings 

· Information provided in confidence 
· Information subject to parliamentary privilege 

· Personal information i.e. covered by the Data Protection Act
It is perhaps also worth looking at what is not covered by exemptions. There is nothing to say that a local authority can turn down a request because it would be too difficult or expensive to provide the information. A local authority may however make a charge to cover its costs in providing it. 

A number of local authorities have expressed fears that information on empty properties may fall into the hands of those intent on vandalising them, or to those looking for properties to use for squatting.  Whatever the validity of these fears there doesn’t appear to be anything within the exemptions that allow a local authority to withhold information on this basis. 

Interpretation

The legal position on dealing with a request for details of privately owned empty property seems to be clear. 

The Freedom of Information Act gives people the right to request information on empty properties; the information is not normally covered by the exemptions in the act. The Data Protection Act does not does not restrict the disclosure of addresses of empty properties, as they are not considered personal information, but may apply to ownership details. 

Unless there are particular circumstances, which in the local authorities view cause the request to fall within one of the prescribed exemptions, the local authority is, obliged to disclose a list of empty privately owned property within its boundary on request within 20 days. 

The issue that then arises is one of fairness and equality. If the information is going to be made available should it be only on request, or should it be more widely available? A solution that at least two local authorities have used is to publish a list of addresses on their website. 

Finally a strategic point; there are many people in this country who are interested in developing empty property and making information available is a good way of helping. The more information that is out there the more people are likely to be involved in redeveloping empty property and the more properties that are likely to be returned to use.   

David Ireland

Local Authority Advisor

The Empty Homes Agency

Tel: 020 7963 6889

Email: david.ireland@emptyhomes.com 

